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EDITORIAL NOTES. 


The tendency of the times is clearly toward an increasing disre- 
spect of public men and officials, of men who carry on large enter- 
prises, and of everything and everybody which and who become ccn- 
spicious objects of attention in the public press. This tendency is 
claimed by many to originate with certain socialistic societies and 
propaganda, but is due more to sensational journalism than to any 
other one cause. It used to be supposed that the influence of a few 
so-called “yellow” journals was not on the whole very great, except 
among the “toughs” in the big cities and the unsophisticated in the 
smaller towns near to those cities. But the general demoralizing tone 
of the journals referred to has been spreading in a gradual, but pro- 
nounced degree among the better classes of newspapers, the editors 
of whom would be horrified to be told their newspapers were sensa- 
tional and do exercise a bad influence upon their readers, It would 
do no good to specify these newspapers, but the readers of the Journal 
must know them very well. Whether it be in New York, Boston, 
Philadelphia, St. Louis or San Francisco, it is a sad thing to say, but 
true nevertheless that daily newspapers which carry a high moral tone 
not only on their editorial page, but through their news columns in- 
cluding the head lines are as scarce as white mice. The latter are to 
be found, but must be hunted up. Lawyers as a rule are good judges 
of what constitutes a good newspaper, and from our intercourse with 
members of the Bar we find that they, as well as other professional 
people, find it exceedingly difficult to subscribe to and take into their 
omes for their families a daily newspaper of which at times they are 
not ashamed. One seems to expend all its energies in throwing dis- 
credit upon the President of the United States. Another imagines 
it is exploding dynamite under the supposititious candidacy of Colonel 
Roosevelt for another Presidential term, Another does not cease 
day or night to print all manner of possible and impossible, but chiefly 
imaginary, stories concerning the present Governor of New Jersey. 
Another in New York City, supposed to be pre-eminently a family 
newspaper, prints some of the most villinous-looking cartoons that 
have ever appeared in an otherwise respectable newspaper. Another 
hires an avowed anarchist to telegraph column after column daily 
from Los Angeles giving accounts of the McNamara murder trials 
and stating as facts what the Judge of the court had to publicly re- 
pudiate the next day in an unusual interview. We could multiply 
these general charges of the demoralization of the city press almost 
indefinitely and still there would be something left for the decent 
head of a decent family to protest against when his morning news- 
paper is laid down at his front door, 
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We do not see very clearly any immediate and effectual remedy 
for this sensationphobia, which tightly holds within its grasp so large 
a proportion of the newspaper publishers and editors in our large 
cities, and which has extended to the newspaper offices of not a few 
rural districts. The attempt made a few years ago to publish an ideal 
daily in one of the Western states under the editorial control, for a 
week or so, of a somewhat famous clergyman, was not recognized 
as a success; at least no other newspaper has been known since to 
pattern after it. It is possible that at some time some man of great 
wealth like Mr. Andrew Carnegie may devote a few millions to estab- 
lish a clean, wholesome, ideal daily in New York City, and this is 
not an impossible proposition. The amount of the fund to guarantee 
employment of only first-class and experienced editors and reporters, 
and to eliminate all advertising which is on its face a lie, or might 
work injury to mankind, would have to be necessarily a large one, 
and the newspaper might have to stand a loss during the first few 
years of its existence, but it would eventually triumph, because the 
great mass of intelligent and moral families would soon discover that 
what such a journal supplied to their homes in the shape of daily 
educational, literary, moral and religious intelligence would be bet- 
ter meat than that upon which the Caesars of the press of to-day feed 
their patrons, _ 





With others throughout the state. we have watched with no 
small degree of interest and with considerable chagrin the efforts of 
some, if not all, of the members of the new Trenton Commission to 
do everything in their power to make this new form of government 
obnoxious to the people of that city. We do not refer so much to any 
specific acts in the way of local legislation or appointments by the 
Commission, the details of which a persen not living in Trenton 
may not have sufficient judgment to pass upon, but rather to the dis- 
agreeable scenes in what is well termed “the hectic sessions” of the 
Joard It seems to be impossible to have a meeting of the Board 
pass quietly and with unanimity upon any of its chief proceedings. 
It may easily be that the newspaper accounts of these sessions are 
written up rather one-sidedly, but, allowing for this, there must be 
an immense deal of temper and bad blood shown at every session 
to the disgust of the general public. Just what side may be right or 
wrong in the excited contentions of the Board we do not pretend tu 
say, or even to think, but the results are certainly detrimental to the 
interests of the City of Trenton and to the cause of Commission Gov- 
ernment, in which we firmly believe. Some mistake must have been 
made in the selection of at least some of the members of the Trenton 
Board and this is likely to occur at any time elsewhere. What is 
annoying is, that in this very first strong attempt in New Jersey to 
show to the people of this state what a Commission Government 
might do for a large city, there seems to be in it only failure, and this 
not because of the law, but because of the unconciliatory attitude of 
those who have been entrusted with the carrying out of the will of 
the people of the city. 
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The State Board of Health and the Board of Tenementhouse 
supervision have had some seventy penal suits brought in this state 
alleging violations of the laws which the two Boards are charged 
with enforcing. More than fifty of the suits are brought by the State 
Board of Health as a result of the pure food campaign which is being 
pressed with vigor by the food and dairy divisions of the Board. 
Most of the health suits in the present batch are for violations of 
the law regulating the supply of milk, and disposing of a mixture of 
olive oil and cotton seed oil as pure olive oil. Some twenty more 
suits are against farmers and dairymen charged with trafficking in 
bob veal. The preparation of the cases for trial, including the pro- 
curing of the necessary evidence and the drawing of the papers, has 
involved a vast amount of labor and the trials themselves promise 
to keep the penalties division of the Attorney-General’s office busy 
for some time. The suits were made returnable at various dates ex- 
tending between November 21 and December 22. Prosecutions for 
violating of the Tenementhouse code have thus far been only in New- 
ark and Jersey City. 





That the prevailing price of $5.75 a dozen for District court jurors 
was not raised to the consumer by the act of 1910, increasing the fees 
of such jurors from twenty-five to seventy-five cents, has heen decided 
by the Supreme court in an opinion by Justice Kalisch. The court 
directed that a peremptory writ of mandamus issue, requiring the 
Judge and clerk of the Orange District court to forthwith empanel a 
jury at the old rates to try the suit of Margaret Shine and Cornelius 
Shine, her husband, against the Public Service Railway Company. 
The question before the Supreme court involved the construction of 
sections 214 and 215 of the District court act. The first of these sec- 
tions fixes a schedule of fees to be paid to the clerk of the court, and 
expressly provides that no additional fees shall be paid or received 
by him. In this schedule it is stipulated that $5.75 shall be the fee 
for a venire of twelve jurymen. Section 215, which was amended 
last year, provides that the clerk shall pay seventy-five cents to each 
juryman, instead of twenty-five cents, as formerly. Judge Dugan 
and the clerk of the Orange District Court, assumed that the amend- 
ment of last year, increasing the fees of jurymen, was to be construed 
as authorizing the clerk to collect $6 additional for summoning the 
panel. When the Shines applied for a jury the clerk refused to re- 
ceive $5.75, insisting that $11.75 was the proper fee. This resulted 
in the application to the Supreme Court for a peremptory writ of 
mandamus compelling the acceptance of the smaller sum. In dis- 
posing of the question thus presented Justice Kalisch said: “It 
would require a most violent wrenching of legal principles applicable 
to statutory interpretations to hold that because the Legislature pro- 
vided that the clerk shall pay to each juror seventy-five cents, instead 
of twenty-five cents, that, therefore, by necessary implication, the 
venire fee for a jury of twelve men has been raised from $5.75 to 
$11.75, despite the explicit commands in section 214 of the act that 
the clerk shall receive no more than $5.75 for a venire facias jury of 
twelve men. In this connection it should be pointed out that section 








856 THE NEW JERSEY LAW JOURNAL. 


214 is wholly concerned with what fees the clerk shall receive from 
the litigants for the various matters mentioned therein, while section 
215 relates wholly and exclusively to what fees the clerk shall pay 
to various individuals. The purposes of the two sections are mani- 
festly distinct and separate. It would, therefore, follow that a change 
in the fees to be paid out by the clerk, by a legislative enactment, 
cannot in any way affect the fees which the clerk is entitled to re- 
ceive under section 214 of the act.” 





In our November number we reported a case of State v. Leo, 
being a decision of Judge Martin of Newark in the Essex Oyer and 
Terminer on an application for bail on indictment for murder, Since 
then our attention has been called to a decision in the Court of Ap- 
peals of New York made on October 3 last, in People v. McGrath 
(reported in 202 New York, 445), that: “A conviction of murder in 
the second degree does not operate as an acquittal of murder in the 
first degree, and the accused can be put upon trial for the higher grade 
of homicide when the original judgment is reversed or the verdict 


otherwise set aside at his instance.” 





The State Board of Equilization of Tazes has presented its an- 
nual report to Governor Wilson, which is the most important in its 
statements and bearings of any similar report made in this state for 
years. Three of the most striking recommendations made by the Board 
relate to changes in the system of assessing bank stock, exemption 
from taxation of household goods and personal effects, and the ap- 
pointment of assessors by County Boards from Civil Service lists. 
The Board bases its advocacy of these and other reforms upon the 
desire that every citizen shall have a square deal in the matter of 
taxation. The report asserts that the tax burden under existing con- 
ditions is not fairly apportioned and will not be so long as any class 
of property subject to taxation is undervalued or not valued at all. 
After deploring the general upward tendency of tax rates, which it 
says should be downward, the Board sums up the situation by say- 
ing: “With no direct state tax and with constantly increasing state 
aid given to the school districts for the support of the free public 
schools, the rate of taxation ought to decline. The large increase in 
municipal expenditures undoubtedly is measurably responsible for 
the steadily growing tax rate. Another important factor, however, 
is the failure to reach all taxable property, and to treat it, when 
reached, on terms of equality and uniformity.” The Board concurs 
thoroughly in the suggestions recently submitted to the Governor in 
the report of the delegates from New Jersey to the International Tax 
Conference held at Richmond, Va., in September last. Those sug- 
gestions and the recommendations of the Board itself are briefly sum- 
marized in the report as follows: “First, that assessment districts 
be made co-extensive with the counties of the state. Second, that 
local assessments be made by appointive county boards of assessors 
in all taxing districts outside of first-class and second-class cities. 
Third, that all persons employed in assessing work be appointed by 
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the county board from civil service lists prepared in and confined to 
the residents of the county in which the appointment js made. Fourth, 
that bank shares be assessed at a flat tax uniform throughout the 
state and based upon capital, surplus and undivided profits, with de- 
ductions for real estate separately assessed as now, but without any 
allowance for exempt securities. Fifth, that household goods and 
personal effects be exempted from taxation. Sixth, that intangible 
personal property be classified for the purposes of taxation and that 
specific rates be applied to the several classes. Seventh, that the 
adoption of tax maps be made compulsory within three years and 
that state aid in defraying the cost of such maps be extended to tax- 
ing districts which adopt maps within one year.” 





The Bench and Bar of the state have been looking forward for 
some years to the completion of some revision of the general laws 
of the state, but there seems to be no sure idea of when it will appear. 
In 1891 an act was passed authorizing a compilation, and since then 
there have been various new acts ard repealers, commissioners ap- 
pointed and commissioners resigned, payments made and payments 
withheld, until finally, in 1910, an act appointed the Governor, Chan- 
cellor and Chief Justice as a Commission to enter into a contract for 
editing and manufacturing another compilation. In the meantime it 
is said about $145,000 has been expended by the state upon this sub- 
ject, and what the ultimate expense will be perhaps no living mortal 
knows. The manner in which the various Legislatures have per- 
mitted the matter to go by default as to any real conclusion, and yet 
have been spending all the while so large an amount of money has 
been a disgrace to the state. The fact is, as everybody with inside 
information knows, that some of the Legislative acts were passed 
for the express purpose of finding comfortable berths for certain law- 
yers and they succeeded in landing the berths, but not any revision. 
An investigation into the matter now would do no good, because 
everything that was done was done under the forms of law. Never- 
theless it is a shame that the whole subject, which is one of the most 
important concerning legal practice and convenience, should have 
been so tampered with; in other words, that a compilation of the laws 
of the state should have been treated exactly as a football. 





In 1906 a lawyer on Long Island was convicted of forgery in 
the first degree and sentenced to serve not more than five years in 
prison. fully five years later, when, if guilty, he should have served 
his term and been released, his appeal was decided in the Appellate 
Division of the Supreme Court confirming his conviction. In the 
meantime the defendant was free and under bonds to await the de- 
cision of the appeal. The appeal is said to have been based wholly 
on technicalities. This is one of the things which tend to nullify all 
the good arising from criminal laws supposed to be wise and of crim- 
inal procedure supposed to be prompt. We cannot conceive of 
any good excuse for the postponement of the hearing and decision of 
an appeal in a criminal case to five years after the original trial. If 
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the event had happened in New Jersey it would have been widely 
noticed as a most unseemly departure from Jersey customs and prac- 
tice, but, somehow or other, it having occurred in the State of New 
York, we have not observed any press comment upon it. There is 
no guestion but that punishment for crime must be sure and swift, 
or the influence of good criminal laws is lost upon the community 
wherein there is such tardy enforcement. In striking contrast to the 
case noted above is the speedy conviction and sentence to death of 
five Italians charged with the murder of a woman in Westchester 
County New York. The murder was committed on November 9, and 
twenty days later the defendants had all been arrested, tried and con- 
victed, and two or three days later sentenced to be hung. Should there 
be an appeal in this latter case, we suspect it will be decided within 
a brief time as compared with the decision in the case of the lawyer. 
Can there be any suspicion on the part of anyone that it may some- 
times happen that a foreigner or an ignorant citizen without friends 
might receive different treatment at the hands of some courts as to 
the speediness of the administration of justice from a wealthy man, 
or a man who has been somewhat distinguished in professional or 
other lines! We do not say that this is so, but there are a great 
many trials and appeals from trials in this country which furnish the 
foundation for just such a conclusion on the part of the public, and 
it is a matter to be deeply regretted by all friends of good order. The 
civilization of America is being tested in many ways as it never has 
been before, and one of these ways is in the line of quick or slow, 
fair or unfair, prejudiced or unprejudiced criminal procedure. Hap- 
pily, New Jersey is a conspicious instance of where objections to our 
criminal processes have not come to the front. There has been no 
occasion for them and we hope there never may be. 

Remarking that since the time of the Norman conquest a legal 
name has consisted of one Christian or given name, and of one sur- 
name, patronymic or family name, the Supreme court has affirmed 
a judgment obtained in the Hoboken District court in the case of 
Schaffer, trustee in bankruptcy of the Northampton Cement Com- 
pany v. The Levenson Wrecking Company. The only point relied 
upon by the defendants for setting aside the judgment was that the 
plaintiff had used the initial ““H” instead of his Christian name. The 
Supreme court holds that the trial court had properly denied a motion 
to nonsuit, based upon the grounds that Mr. Schaffer had not sued 
in his true name. Discussing the rule regarding legal names in this 
state, the Supreme court said: ‘In this state, as a general rule, actions 
must be commenced and prosecuted in the proper Christian and sur- 
name of the parties. Initials cannot be used for the Christian names 
of parties to actions, except in cases of parties described by initial 
letters in bills of exchange, promissory notes or other written instru- 
ments under section 27 of the Practice act. But this is not a case 
where no Christian name is mentioned, nor where the Christian name 
is designated simply by its initial letter. The uncontradicted testi- 
mony was that the plaintiff’s proper name was H. Allen Schaffer. His 
given name having been used to describe him, the motion to nonsuit 
was, of course, properly denied.” 
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The legality of the elisor-drawn grand jury and petit jury panel, 
in Atlantic county, will not be decided by the Supreme court in ad- 
vance of the trial of the men indicted by that grand jury. The an- 
nouncement was made in connection with the refusal recently of 
a writ of certiorari, whereby Frank Bowman, of Atlantic City, indicted 
on a charge of voting twice at the election in 1910, sought to secure 
the review and quashing of the indictment. The decision indicates 
that the question as to the legality of the grand jury which found the 
indictment must be raised at the trial and then argued on appeal in 
case of a conviction. Justice Garrison, who wrote the opinion, said: 
“Tf an indictment is sufficient upon the face of it we cannot quash. In 
the trial of the case on the indictment, the court holds such a course 
deprives the defendant of none of his rights secured to him by the 
Constitution to be worked out in the court provided for that purpose; 
of these rights he is in no sense deprived by our refusal to interfere 
with the orderly progress of the cause.” Continuing this line of argu- 
ment, Justice Garrison says that if the writ to quash were allowed in 
this case it would set a precedent and cause many other debatable ques- 
tions to have to be decided in advance of trials, and throw the courts 
into endless confusion. He concludes: “Public policy admonishes 
us against setting on foot a procedure having such possibilities, not to 
say probabilities.” 





Minding no error in the trial, the Supreme court has affirmed a 
verdict for damages obtained in the Camden Circuit by Mary G, Nevin 
v. the Public Service Gas Company. The action was based upon 
the destruction of five shade trees, planted immediately inside the 
curb line of a public street, which were destroyed by illuminating gas 
escaping from defendant’s mains in the street. At the conclusion of 
the trial the company had asked for a nonsuit upon several grounds. 
One was that the plaintiff had failed to show the ownership of the 
trees or title to the lands on which they were standing. The court 
held that this ground was without merit. A second reason urged for 
the nonsuit was that the company’s negligence had not been shown. 
In disposing of this phase of the case the court said: “A sewer had 
recently bee: constructed which was likely to cause a depression in 
the gas main, perhaps resulting in a leak. There had been an odor 
of gas in front of the plaintiff's premises for some six weeks before 
any repairs had been made, and there was also some evidence of a 
lack of inspection, and a delay to repair after actual notice had ‘been 
served upon the company that there was a leak. Vegetation in and about 
the trees had died; ocular proof was that there might be an escape 
of gas. It is clear, therefore, that a jury question was thus presented, 
and that in view of the facts thus adduced a direction to find for the 
defendant would have been improper. Error is assigned upon the 
admission of testimony with reference to the destruction of grass, 
trees and other vegetation in close proximity. This was clearly ad- 
missible as a circumstance calculated to put the defendant upon its 
guard against an imperfect main, and to give cause for a particular 
inspection to ascertain if escaping gas was causing the death of the 
vegetation There is, therefore, no error in its admission.” 
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An action which is novel, if not entirely without precedent, is 
that of Briese v. Maechtle, 130 Northwestern Reporter 893. Two 
schoolboys about ten years of age were playing the time-honored and 
innocent games of youth in the schoolyard, when by the purest acci- 
dent one ran into the other and inflicted a serious injury, but an in- 
jury which no one could possibly anticipate. Unfortunately a per- 
manent injury resulted to the plaintiff in that the sight of one of his 
eyes was completely destroyed. The Supreme court of Wisconsin 
holds that no recovery can be had, for defendant, at the time of the 
injury, was doing a strictly lawful act, and no negligence is shown. 
The court says: “Calling back to the mind for a moment the old 
schoolyard at recess, its shouts, its laughter, and its confusion, the 
sudden dash of boys here and there, the game of marbles in one place, 
hopscotch in another, and crack-the-whip in another, its boys darting 
here and there, playing tag or prison goal and intent on catching or 
escaping from their fellows, can any man truthfully say as he recalls 
the scene that the ten year cld defendant in the present case was doing 
anything more or less than healthy boys of his age have done from 
time immemorial and will continue to do as long as the race retains 
its activity and love of innocent sport? It seems to us that this ques- 
tion can receive but one answer, and that in the negative. The injury 
here was serious and deplorable, but the severity of it does not affect 
the character of the acts which caused it, so far as the question of 
negligence is concerned. If there may be liability for this injury, then 
it seems that there may be liability for the multitude of trivial injuries 
which are accidentally inflicted by children on each other in the course 
of their lawful games. This would open up a new and vast field of per- 
sonal injury iitigation. We decline to act as pioneers in this almost 
limitless field.” 





, 


At Flemington on Dec. 3, Mr. Justice Trenchard made important 
rulings in reference to the counting or rejection of ballots. There was 
a recount by order of the court, on due application. One voter had 
marked his ballot for a certain candidate, but had afterward marked 
out the cross with his pencil and then voted for another candidate. 
It was contended that the vote should not be counted. The Justice 
said: “I think this case is analogous, to that dealt with in Bell v. 
Davis, 27 New Jersey. In that case, with the old ballot, the voter 
had erased the name of a candidate and later, evidently having changed 
his mind, wrote in the name of the same candidate under the erasure. 
In a very carefully prepared opinion, Justice Hendrickson decided in 
favor of the voter. I think the Bell v. Davis decision is an authority 
in this case and order the ballot counted.” In another case the cross 
was placed by the voter a little outside, that is, extended outside the 
square designated for it. The Justice ruled that that ballot should 
also be counted. 





That alimony cannot, either before or after pavment thereof, be 
subjected to the payment of debts of the wife which existed prior to 
the allowance thereof, is declared in-Fickel v. Granger (Ohio) 32 
L. R. A. (N. S.) 270. 
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_in the early part of the Nineteenth Century there was much com- 
plaint of the congestion of business in both the House of Lords and 
the Court of Chancery The House of Lords on its judicial side was 
very much behind in its work, and in the Court of Chancery it was 
difficult for Lord Elden to dispel his doubts and reach a decision. It 
had reached almost the magnitude of‘a scandal, when, on March 7th, 
1811, Mr. Michael Angelo Taylor, who subsequently came to be called 
the “I’ather of the House,” moved in the House of Commons that a 
committee should be appointed to inquire into the state of the appeals 
in the House of Lords and of causes in the Court of Chancery, found- 
ing his motion upon the fact that there were in both courts intoler- 
able delays in the hearing and deciding the causes. 

Sir Samuel Romilly, then a member of the House, at first opposed 
the motion on the ground that the difficulty was temporary only, and 
that the situation did not require any such remedy as a permanent 
increase of judicial officers. 

The business was increasing rapidly, as it appears from a state- 
ment made at the time that the bills filed in Chancery had increased 
from 1459 in 1800 to 1922 in 1809. The motion did not prevail at the 
time; and on May 17, 1811, Mr. Taylor brought the matter up by a 
motion for the appointment of a committee to inquire into the causes 
which have retarded the decision of suits in the Court of Chancery. 
This was strenuously opposed because it was thought by its opponents 
to be a step for appointing a permanent additional Judge in the Court 
of Chancery under the title of Vice-Chancellor, or second Master of 
the Rolls, and that it would not only alter the constitution of the 
court, but would have a tendency to disturb the settled rules of equity, 
because there would be two Judges sitting to decide original causes, 
and they would decide the same according to the bias of the mind of 
each; and upon the further ground that the arrears had been col- 
lecting only within the previous ten years, and that some temporary 
expedient would answer a better purpose. 

The motion was renewed in June, and on a division the House 
stood 36 for and 36 against it; the Speaker decided for the motion, 
and the committee was appointed. 

The project rested in the committee during the remainder of that 
session of Parliament and was not brought up again until l*ebruary 


of the following year (1812). Mr. Taylor then moved for a new 
committee, but, after some discussion, the existing commiitee was 
left undisturbed. I do not find that it ever made a final report to 


the house. 

On July 16th Lord Redesdale brought down from the House of 
Lords a bill which he had there introduced providing for the ap- 
pointment of a Vice-Chancellor but it was not pressed, and Lord 
Castlereagh announced that it would not be persevered in, but would 
be brought in early in the next session. He redeemed his promise on 
December Ist. Sir Samuel Romilly then published in pamphlet form 
“Objections to the project of creating a Vice-Chancellor of [ngland,” 
in which he set forth a series of objections, which in the light of ex- 
perience seem puerile. This was replied to by Lord Redesdale in 
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January, 1813, in a pamphlet entitled “Observations occasioned by 
a pamphlet ‘Objections to the project of creating a Vice-Chancellor 
of England,’” which Mr. Romilly declares to have been a very feeble 
and unsatisfactory effort. Put Sir Samuel was overruled finally, and 
the bill was passed in the Iiouse of Commons on March 11th, 1813, 
by a vote of 127 to 89. A motion to limit the duration of the office 
to seven years was defeated by a majority of 31. Immediately Sir 
Thomas Plumer, the Attorney General, was appointed to fill the place 
created by the bill, and concerning him Mr. Romilly says: “A worse 
appointment than that of Plumer to be Vice-Chancellor could hardly 
have been rnade. He knows nothing of the law of real property, 
nothing of tne law of bankruptcy, and nothing of the doctrines pecu- 
liar to courts of equity. His appointment to this office is the more 
extraordinary as the Chancellor is fully aware of his incapacity to dis- 
charge the duties of it. * * * The only explanation of all this is 
that, with the rest of the Ministry, Plumer has a very strong interest, 
that they have earnestly pressed his appointment and have represented 
that it would be a great slight upon him if he were passed by, and that 
the Chancellor did not on this, as he never did on any former occasion, 
suffer his sense of duty to the public or his private friendship to pre- 
vail over his party politics.” 

To return, however, to the law itself, which became operative 
on March 25, 1813. This act, after reciting that it was expedient that 


T 


another judge should be appointed to assist the Lord Chancellor in 
the discharge of his judicial functions, provided for the nomination 
and appointment from time to time by Letters Patent under the great 
seal of the United Kingdom, of a fit person, being a barrister-at-law 
of fifteen years’ standing at the least, to be an additional Judge- 
Assistant to the Lord Chancellor, to be calied the Vice-Chancellor of 
England and to hold his office during his good behavior; that he 
should have full power to hear and determine all causes which should 
be at any time pending in the Court of Chancery of England, either 
as a court ot law or as a court of equity, or incident to any ministerial 
office of the court, or which had been or should be submitted to the 
jurisdiction of the court or of the Lord Chancellor; and that all his 
decrees, orders and acts should be deemed and taken to be the decrees, 
orders and acts of the Court of Chancery and have force and validity 
and be executed accordingly, subject nevertheless in every case to 
be reversed, discharged and altered by the Lord Chancellor, and sub- 
ject also to the provision that no such decree or order should be en- 
rolled until the same should be signed by the Lord Chancellor; that 
he should sit for the Lord Chancellor whenever required to do so in 
a separate court, whether the Lord Chancellor or the Master of the 
Rolls should be sitting or not; that he should have precedence and 
rank next to the Master of the Rolls, and that he should be provided 
with a secretary, a train-bearer and an usher. 

It was to this office that Sir Thomas Plumer was appointed short- 
ly after the act went into operation He retained the office until Jan- 
uary, 1818, when he was made Master of the Rolls in the place of 
Sir William Grant, and his place as Vice-Chancellor was filled by the 
appointment ot Sir John Leach. The comments made upon these 
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judges at that time by Sir Samuel Romilly are interesting. He says: 
“Plumer has great anxiety to do the duties of his office to the satis- 
faction of every one and most beneficially for the suitors, but they are 
duties which he is wholly incapable of discharging. There is so gen- 
eral a sense of this in the profession that if Leach disposes of the 
business which will come before him with the expedition which is 
expected from him very few causes will probably hereafter be set 
down at the Rolls. The number of causes entered there for hearing 
has of late years been unusually great, so great that, notwithstanding 
Sir William Grant’s great dispatch, he has left an arrear of more than 
five hundred causes. Causes were set down there with a two-fold 
object, that Sir William Grant might hear and that Sir Thomas Plumer 
might not hear them. Leach, though with a bad judgment and with 
little learning in his profession, will in the present state of the court 
be a very useful judge. He is very quick; he has few doubts; he will 
decide with great dispatch, and will not, like the two other Judges of 
the court, hesitate and delay his judgments in the plainest cases. I 
shall not be surprised if in a few years the contrast between Leach’s 
dispatch and the Chancellor’s delay becomes so striking that his Lord- 
ship will find it difficult to retain his office.” 

Sir John Leach remained in office until 1827 when he was suc- 
ceeded by Sir Antony Hart, who almost immediately resigned to be- 
come Lord Chancellor of Ireland, and Sir Lancelot Shadwell was ap- 
pointed to fill the vacancy ; he remained in office until his death in 1859. 

In the meantime, however, the ‘business of the court had so ex- 
panded that the three Judges were unable to keep abreast of it. On 
October 5, 1841, an act went into effect providing for the appoint- 
ment of two additional Vice-Chancellors. The reason for its passage 
is given in a recital that the business of the Court of Chancery had 
of late years greatly increased, and that by reason of the transfer to 
the Court of Chancery by this very act of the equitable jurisdiction 
of the Court of Exchequer further duties would devolve upon the 
Court of Chancery, and it was therefore expedient for the better ad- 
ministration of justice that two additional Judges should be appointed 
to assist in the discharge of the judicial functions of the Lord Chan- 
cellor, The act providing for the appointment and jurisdiction of the 
additional Vice-Chancellors is couched in almost the same language 
as is the act of 1813. The two new officers thus created were filled 
by the appointment of Sir James L. Knight Bruce and Sir James 
Wigram. The Vice-Chancellors’ salaries were fixed at five thousand 
pounds, with the additional sum of three hundred pounds for the 
secretary, two hundred pounds for the usher and one hundred pounds 
for the train-bearer. The Parliament, in providing for the payment 
of the salaries in 1813, directed that the suitors fund, not to exceed 
sixty thousand pounds, lying unemployed in the bank, should be 
placed out on government security, and from the interest the salaries 
of the Vice-Chancellor and the other officers provided for by the act 
were to be paid, and practically the same provision was made in 
1843; so that ior the time being the Vice-Chancellors were no burden 
upon the exchequer of the kingdom. 
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The office remained in existence until the Supreme Court of 
Judicature act of 1873 was passed (August 5, 1873), which went into . 
operation on November 2, 1874. This act provided for the creation 
of one Supreme Court of Judicature which should consist of two per- 
manent divisions, one called Her Majesty’s High Court of Justice, 
and the other Her Majesty’s Court of Appeal. It further provided 
that the several Vice-Chancellors of the High Court of Chancery, with 
other Judges named in the act, should become Justices of the new 
court. 

The following is a list of the Vice-Chancellors, with the dates 
of their appointments: 


1813 Sir Thomas Plumer. 1853 Sir William Page Wood. 
1818 Sir John Leach. 1857 Sir Richard Torin Kinder- 
1827 Sir Anthony Hart. sley. 
1827 Sir Lancelot Shadwell. 1857 Sir James Parker. 
1841 Sir James L. Knight Bruce. 1866 Sir Richard Malins. 
1841 Sir James Wigram. 1868 Sir George Markham Gifford 
1850 Lord Cranworth (Robert M. 1869 Sir William M. James. 
Rolfe). 1870 Sir James Bacon. 

1851 Sir George J. Turner. 1871 Sir John Wickens. 
1852 Sir John Stuart. 1873 Sir Charles Hall. 

Newark, N. J. CORRESPONDENT. 





IN RE PUBLIC SERVICE RAILWAY COMPANY. 


(State Board of Equalization of Taxes, Dec., 1911). 
Taxation of Turnpike Company. 


In the matter of the appeals of the Public Service Railway Co., 
lessee Bergen Turnpike Co., from the assessment of property in the 
township of New Barbadoes, township of Overpeck, borough of Fair- 
view and borough of Little Ferry, in the County of Bergen, for the 
year 1910. 

THE BOARD: Upon the original hearing of these appeals, the 
only question submitted to the Board for decision was whether the 
roadbed of the Bergen Turnpike was assessable in the various tax- 
ing districts through which it passed, at any other than a nominal 
value. Following the decision of the Supreme Court in Public Serv- 
ice Railway Company v. Board of Equalization of Taxes et al. (78 
Atl. Rep. p. 8), we sustained the assessments and dismissed the ap- 
peals, ‘Thereupon the appellant applied for and was granted a re- 
— 1g for the purpose of producing evidence as to the true value 

»f the property assessed. 

The witnesses produced on behalf of the appellant placed val- 
uations on the turnpike which were materially lower than the as- 
sessments, but based their estimates on the value of the land covered 
by the turnpike road in the respondent taxing districts, if turned 
into building lots. This necessarily assumes a condition that in 
all probability will never exist. What the assessor had to deal with, 
and what we have to deal with, is a turnpike road, owned and used 
as such, Considered merely as a strip of land, so many feet wide 
and so many feet long, it must be conceded that in addition to the 
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value which it may have as mere land, it also possesses in each tax- 
ing district a considerable value by reason of its availability for road 
purposes, This value is a substantial commercial, market value, in 
addition to the value imparted to the land by its ‘specific use under 
a turnpike franchise. This is the law as we understand it to have 
been laid down in Long Dock Company v. State Board of Assessors 
et al. (49 Vroom 44), affirmed by the Court of Errors and Appeals 
in So. Atl. Rep. 1135. 

The decision in this case cites Currie v. Waverly and New York 
Bay Railroad Company (23 Vroom 381) in which the special value 
imparted to land by reason of its availability for a particular use is 
expressly held to be a proper factor in determining the amount of 
compensation to be paid the owner of such land in condemnation 
proceedings. That element undoubtedly would be considered in fix- 
ing the value of the property involved in the appeals before us, if 
such property were to be taken for public use. The inquiry then 
would not be, what is the value of this land for building lots, be- 
cause it clearly is not available for such use. A valuation based 
upon so erroneous a principle would be entirely at variance with 
reason and with law. Similarly value so fixed for purposes of taxa- 
tion would be equally erroneous. What the assessor is required by 
law to do is to ascertain market value. In the Long Dock case the 
Supreme Court held that the reasoning in the opinion in Currie v. 
Waverly and New York Bay Railroad Company, before cited, al- 
though there applied to the condemnation of land, is equally pertinent 
to the question of its market value. That being true, it is manifest 
that the same reasoning is applicable to the cases under review, 
since the market value of the land is what the assessor was required 
to determine. We must assume that these assessments were based 
upon such a determination, and cannot disturb them on mere opin- 
ion evidence that they are in excess of what the value oi the turn- 
pike roads would be in the remote contingency of being sold for 
building lots or farming purposes. The presumption is in favor 
of the correctness of the assessment, and the burden is put upon the 
objector to show by his proofs a clear error in the assessed valua- 
tion. (Estell v. Hawkins, 21 Vroom 122). There was evidence 
before us which tended to show that the assessed valuations were 
according to the true value of the turnpike roads, as such. ‘The 
appellant’s proofs furnished no information on this point, and their 
insistment in the argument was that their turnpike property possessed 
only a nominal value for taxation. We decided that question ad- 
versely to the appellant after the original hearing. We now decide 
that we would not be justified, by the evidence before us on the 
question of valuation, in modifying the assessments complained of, 
and they therefore are affirmed. 





Where a mill for which water has been appropriated is idle part 
of the time, the water not then needed for its purposes is held in Wind- 
sor Reservoir & C. Co. v. Hoffman Milling Co. (Colo.) 30 L. R. A. (N. 
S.) 615, to be subject to appropriation by a user above the point of the 
mill’s intake. 
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IN RE BOROUGH OF TUCKERTON. 


(State Board of Equalization of Taxes, Nov., 1911). 
Increase of Tax Rate Beyond 1996 Act Allowance. 


In the matter of the application of the Borough of Tuckerton to 
the Board to have reversed the order of the County Board of Taxation 
of the County of Ocean. 

THE BOARD: This is an appeal from the action of the Ocean 
County Board of Taxation, in refusing to grant an increase in the 
tax rate of the Borough of Tuckerton, for the year 191i, in excess 
of the rate allowed by the act entitled “An Act for the reduction 
and limitation of the rate of taxation in the several taxing districts 
of this State,” approved April 13, 1906. The application for the 
increase was made by the governing body of the Borough under the 
provisions of the Supplement to this act approved April 11, 1908. 
The County Board of Taxation declined to allow the increase on 
the ground that the application therefor was not made within the 
time during which the County Board had jurisdiction of the sub- 
ject matter. The correctness of its judgment in that respect is the 
question to be decided by this Board. 

The supplementary act which authorizes the County Boards of 
Taxation to allow an increase in the maximum rate fixed by the 
act of 1906 does not prescribe any time within which the applica- 
tion for an increase shall be made. 

It is necessary, therefore, to determine whether there is any rea- 
son in the policy of the law, or in any statutory provision, which 
tends to fix a period beyond which applications for increased tax 
rates should not, or properly cannot, be allowed. In our judgment 
such a limitation of time is clearly suggested by the provisions of 
Chapter 120, Laws of 1906. This is the act creating the County 

s0ards of Taxation and defining their duties and functions. Section 

8, of this act provides that the County Board, shall, on or before the 
first day of October in each year, cause the tax duplicates, complete 
and certified by the said Board to be a true record of the taxes as- 
sessed, to be delivered to the respective collectors of the various tax- 
ing districts The tax rate must be fixed prior to, or necessarily not 
later than, the date prescribed for the delivery of the duplicate to the 
collector. The first day of October would therefore seem to fix the 
limit of time beyond which the County Board cannot, consistently 
with its other statutory duties, allow any increase in the tax rate. 

Furthermore, Chapter 82 of the Laws of 1906, which is the so 
called “average tax rate act” applicable to railroad and canal prop- 
erties, requires the assessor in every taxing district, to certify to the 
State Board of Assessors, on or before October first, the true value 
of all property in his taxing district, and also to certify and report the 
rate of taxation in his district. This is to enable the Board of As- 
sessors to value and assess, on or before the first day of November, 
certain railroad and canal property at “the average rate of taxation.” 
Manifestly the machinery of assessment and taxation would be se- 
riously clogged and the due and orderly administration of the entire 
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taxing system of the State hampered by changes in tax rates allowed 
after October first. 

The application in the case under consideration was not made 
until after the first day of October and therefore we are of the opinion 
that the action of the County Board in declining to allow the increase 
asked for should be sustained, 

In disposing of this appeal we feel it incumbent upon us to say 
that the County Boards of Taxation should whenever possible give 
to taxing districts timely notice in every instance where it is shown 
that a tax rate in excess of the maximum will be required to produce 
the sum provided for in the annual budget. 





IN RE NEW YORK TELEPHONE COMPANY. 


(State Board of Equalization of Taxes, Nov., 1911). 
Omitted Assessment to be on Notice. 


In the matter of the appeal of the New York Telephone Company 
from the assessment of property in the city of Jersey City, County of 
Hudson, for the year 1910. 

THE BOARD: This is an appeal by the New York Telephone 
Company from an assessment $40,000, which was levied by virtue 
of a resolution passed by the Board of Tax Commissioners of Jersey 
City, at a meeting held I*riday, October 21, 1910. This resolution 
reads as follows: 

“Resolved that an omitted assessment of Forty thousand 
dollars ($40,000) be levied against the New York Telephone Com- 
pany on block 242, Erie Street, for easement for poles in streets 
and other places in Jersey City inside the curb line, and the Honor- 
able County Board of Taxation be hereby requested to add_ said 
amount to the ratables of Jersey City.” : 

The assessment is contested first, on the ground that it was an 
addition to the regular levy against the company of an item alleged 
to have been omitted, without notice to or hearing of the taxpayer, 
and second, that the original assessment of the company’s telephone 
line in Jersey City included all its property in the street, and that 
there was nothing “omitted” which could be added. 

Property omitted by the assessor may be added to the duplicate 
by the collector or board charged with the duty of the revision of 
taxes. The authority to do this 1s conferred by section 28 of the 
General Tax Act of 1903. The same section, however, explicitly 
provides for proper notice to the taxpayer. It was admitted on behalf 
of Jersey City that the omitted assessment complained of was made 
without notice and conceded that unless the appellant consented to 
waive this defect in the proceedings, the assessment could not be 
sustained. This the appellant was unwilling to do. The assessment 
complained of, therefore, is cancelled. 





Where a contract for the purchase of goods to be manufactured 
involved personal confidence, it is held in Schlesinger v. Forest Pro- 
ducts Co. (N. J.) 30 L. R. A. (N. S.) 347, not to be assignable by the 
vendor. 
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SEXTON V. NEWARK DISTRICT TELEPHONE CO. 


(Essex Common Pleas, Dec. 4, 1911). 
Einptoyers’ Liability Act—Constitutionality of Act-—Constitutionulity of Defences— Liberty 
of Contract, ete. 


[Nore sy Ep1ror.—The opinion of Judge Martin in the above stated case is too long to be 
published in full in one number of the Journat, but evidences so much research and care that 
our readers will certainly be interested in it. As this case is to be a test case on appeal to the 
Supreme Court, and may eventually reach the Court of Errors and Appeals, there will be wide- 
spread interest in the eventual result especially because the stringent Employers’ Liability Acts 
affects thousands of employers and tens of thousands of employes in this state}. 

~ ° a ’ - F 

Summary proceeding under Workingmen’s Compensation Act 


of 1911. 
Mr. Harry V. Osborne for Petitioner. 


Messrs. Sommer, Colby & Whiting, (Mr. Frank H. Sommer, of 
counsel), for Employers’ Liability Commission. 


Messrs. Lindabury, Depue & Faulks, (Mr. Sherrerd Depue, of 
counsel), also for Commission. 


Mr. John J. Hubbell for Respondent. 
MARTIN, J.: This is a proceeding brought by Lizzie Alida 


Sexton, widow of Floyd Sexton, deceased, petitioner, on behalf of 
herself and Horace C. Sexton and Gordon W. Sexton, infants and 
next of kin of said Floyd W. Sexton, deceased, against Newark Dis- 
trict Telegraph Company, a corporation, respondent, under the act 
entitled “An Act prescribing the liability of an employer to make 
compensation for injuries received by an employé in the course of 
employment, establishing an elective schedule of compensation, and 
regulating procedure for the determination of liability and compen- 
sation thereunder,” approved April fourth, 1911, (Chap. 95, p. 134) 
known as the “Employers’ Liability” or “Workingmen’s Compensa- 
tion Act,” and the supplement thereto approved May second, 1911, 
(Chap. 368, p. 763), in which petitioner prays that the amount due 
and to be paid the petitioner for herself and her children provided 
for in the act be ascertained and that judgment be entered therefor. 
Upon filing the petition a day was duly fixed for hearing, and after 
due service of process and a copy of the petition upon the respondent, 
the respondent appeared and answered. At the hearing, in the pres- 
ence of counsel, witnesses presented by the parties were examined 
and the matter submitted for decision. Section 20 of the act pre- 
scribes that the Judge shall file a statement or determination of facts 
in writing with the clerk and a judgment shall be entered thereon 
in the same manner as in a cause tried in the Court of Common Pleas. 

Floyd Sexton, deceased, was, on the fourth day of July, 1911, 
employed by respondent, Newark District Telegraph Company, as 
lineman and his duties consisted in running, repairing and testing 
wires of respondent. The deceased had been employed by respondent 
in various capacities up to May 16, 1911, when, by mutual agree- 
ment, the contract of employment ceased and all relations, contractual 
and otherwise, between them were terminated. Thereafter, and on 
the 23d day of May, 1911, said Floyd Sexton, deceased, was em- 
ployed again by respondent as such lineman and was paid wages in 
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the sum of $25 on the 1st and 15th of each month up to the first day 
of July before his death. 

On the fourth day of July, 1911, about five o’clock in the after- 
noon, while engaged in the discharge of his duties as lineman, in the 
employ of respondent, and by direction of its representative, Floyd 
Sexton, deceased, ascended a pole on the corner of Mulberry and 
Green streets, in the City of Newark, which supported certain wires 
of the Public Service Electric Company, and other telegraph and tele- 
phone wires of other companies, in addition to the wires of respondent. 
The wires of the electric company were highly charged with elec- 
tricity. On the pole were two distributing points or boxes, the top- 
most of which was owned by respondent. Floyd Sexton, deceased, 
ascended the pole, and while working about the wires of respondent 
near its distributing box, suddenly stopped and fell from a point near 
the top of the pole to the ground. An examination made immediately 
after the accident showed that Sexton was dead, his hands were 
burned, a long burn was on his left side under the arm, and his head 
was badly crushed and his neck broken. 

The death of said Floyd Sexton was caused by a current of elec- 
tricity received by him in coming in contact with wires belonging 
to or under the control of the respondent by an accident arising out 
of and in the course of his said employment without any negligence 
whatsoever on the part of Floyd Sexton, deceased. 

Respondent admits in its answer that Sexton was employed by 
it, but alleges that he came to his death by injuries which were in- 
tentionally self-inflicted. This defense entirely failed upon the hear- 
ing, there being no evidence to support it. 

Floyd Sexton, deceased, was married to the petitioner, Lizzie 
Alida Sexton, and by her had two children, Horace C. Sexton, born 
May 16, 1901, now ten years old, and Gordon W. Sexton, born Feb- 
ruary 9, 1905, now eight years old, and they are now residing, and 
were at the time of the injuries, in the City of Newark. 

Section 12 of the Act provides: “In case of death compensation 
shall be computed but not distributed on the following basis: 
(1) Actual dependents. * * If widow and two children, forty-five 
per centum of wages. * * Compensation in case of death shall be 
computed on the basis of the foregoing schedule, but shall be dis- 
tributed according to the laws of this State, providing for the dis- 
tribution of the personal property of an intestate decedent, unless 
decedent has in fact left a will. * * In computing compensation to 
orphans or other children, only those under sixteen years of age shall 
be included, and only during the period in which they are under that 
age, at which time payment on account of such child shall cease. 
The compensation in case of death shall be subject to a maximum 
compensation of ten dollars per week and a minimum of five dollars 
per week. * * This compensation shall be paid during three hun- 
dred weeks.” 

The deceased did not leave a will. 

The wages of deceased were at the rate of $70 a month, which, 
for twelve months, would amount to $840. This, divided by 52, the 
number of weeks in a year, fixes the weekly wage at $16.1538. Forty- 
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five per centum amounts to $7.27, which is directed to be paid weekly 
to said Lizzie Alida Sexton for herself and her children, Horace C. 
Sexton and Gordon W. Sexton, beginning July 18, 1911, fourteen days 
after the accident, until the expiration of the total period of three 
hundred weeks. 

Section 19 of the act prescribes that, where no executor or ad- 
ministrator has qualified, the judge shall, by order, direct payment 
to be made to such person as would be appointed administrator of 
the estate of the decedent upon like terms as to bond for the proper 
application of compensation payments as are required of admin- 
istrators. 

Lizzie Alida Sexton, widow of Floyd Sexton, deceased, would 
be entitled to be appointed administratrix of the estate of the decedent. 
Upon the petitioner, Lizzie Alida Sexton, giving bond in the sum of 
$100, judgment shal! be entered for the amount due to date thereof, 
together with costs to the petitioner and directing payment there- 
after in accordance herewith. 

Respondent moved to dismiss the proceeding upon several grounds 
which may be grouped for discussion: 

First, those contained in the second, third and fifth grounds of 
the motion, which are substantially that the legislature cannot im- 
pose liability without fault except for violation of a legal duty, and 
that the act is repugnant to the Fourteenth Amendment of the Con- 
stitution of the United States, prohibiting any State from depriving 
respondent oi its liberty and property without due process of law. 

Second, (fourth) that the act and supplement deprive respondent 
of the right to trial by jury, contrary to the provisions of the Con- 
stitution of New Jersey, Article 1, Section 7. 

Third, (eighth) that the supplement is void because it impairs 
the obligation of a contract, in violation of Article 1, Section 10, of 
the Constitution of the United States, (to which should be added 
paragraph 3, Section VII, Art. IV of the State Constitution). 

Fourth, (sixth) that the act, although approved on April 4, 1911, 
and the supplement, although approved May 2, 1911, actually took 
effect July 4, 1911; that Sexton died about five o’clock of the after- 
noon of the same day, and, therefore, it was impossible for respondent 
to give notice in pursuance of Section II, paragraph 9, of the act, and 
the provisions of the supplement; that Section II of the act would not 
apply, as the law does not require the performance of impossibilities. 

The statute is divided into three sections. The first six para- 
graphs are included within Section I, which is entitled “Compensation 
by Action at Law.” Paragraph I provides that when personal injury 
is caused to an employé by accident arising out of and in the course 
of his employment, of which the actual or lawfully imputed negligence 
of the employer is the natural and proximate cause, he shall receive 
compensation therefor from his employer, provided that the employé 
was not himself wilfully negligent at the time of receiving such in- 
jury, and the question of whether an employé was wilfully negligent 
shall be one of fact to be submitted to the jury. Paragraph 2 provides 
that the action shall not be defeated upon the ground that the injury 
was caused by the negligence of a fellow employé, or that the injured 
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employé assumed the risks inherent in, or incidental to, or arising 
out of his employment, or arising from the failure of the employer 
to provide and maintain safe premises and suitable appliances, etc. 
The salient features of Section I are the abrogation of the “fellow- 
servants’ ” rule, the doctrine of “Assumption of risk,” and the defense 
of contributory negligence, except where such negligence is wilful. 
Under this section no limit is placed upon the amount of recovery. 

Paragraph 3 provides that if an employer enters into a contract 
with an independent contractor to do part of the employer’s work, or 
if such contractor enters into a contract with a sub-contractor to do 
all or part of the work of such contractor, that such contract or sub- 
contract shall not bar the liability of the employer for injury to an 
employé of the contractor or sub-contractor caused by any defect in 
the condition of the ways, works, machinery or plant if the defect 
arose or had not been discovered and remedied through the negligence 
of the employer. Paragraph 4 provides that Paragraphs 1 to 3 in- 
clusive shall apply to any claim under the Death Act. Paragraph 5 
provides that the burden of proof to establish negligence of the in- 
jured employé shall be upon defendant. Paragraph 6 provides that 
no claim for legal services pertaining to any suit brought under the 
provisions of the act shall be an enforceable lien unless the same be 
approved by the court, and that if notice is given the defendant of 
such claim, that when approved the amount shall be a lien upon the 
amount paid as compensation. 

The following sixteen paragraphs, Nos. 7 to 22, inclusive, are 
included in Section II, which is entitled “Elective Compensation.” 
Paragraph 7 provides that when employer and employé shall, by 
agreement, either express or implied, accept the provisions of Section 
II, compensation for personal injuries to or for the death of such 
employé by accident arising out of and in the course of his employ- 
ment, shall be made by the employer without regard to the negligence 
of the employé according to the schedule contained in paragraph [I 
in all cases except where the injury or death is intentionally self- 
inflicted or when intoxication is the natural and proximate cause of 
injury, and the burden of proof of such fact shall be upon the em- 
ployer. Paragraph 8 provides that such agreement shall be a sur- 
render by the parties thereto of their rights to any other method, form 
or amount of compensation or determination thereof than as provided 
in Section II of the act and shall bind the employé himself and for 
compensation for his death shall bind his personal representatives, his 
widow and next of kin, as well as the employer, and those conducting 
his business during bankruptcy or insolvency. Paragraph 9 provides 
that every contract of hiring made subsequently to the time provided 
for the act to take effect is presumed to have been made with ref- 
erence to the provisions of Section II, unless there be, as a part of 
such contract, an express statement in writing prior to any accident, 
either in the contract itself or by written notice, from either party to 
the other that the provisions of Section II are not intended to apply, 
then it shall be presumed that the parties have accepted the provisions 
of Section II of the act. In the employment of minors Section II 
shall be presumed to apply unless notice be given by or to the parent 








372 THE NEW JERSEY LAW JOURNAL. 


or guardian of the minor. Paragraph 10 provides that the consent of 
the parties may be terminated by either upon sixty days notice, in 
writing, prior to any accident. Paragraphs 11 and 12 contain the 
schedule of compensation in cases of injury and death resulting there- 
from. Paragraph 13 provides that no compensation shall be allowed 
for the first two weeks after the injury except as is provided by Para- 
graph 14, nor in any case, unless the employer has actual knowledge 
of the iniury or is notified thereof within the period specified in Para- 
graph 15. Paragraph 14 also provides that during the first two weeks 
after the injury employers shall furnish reasonable medical and hos- 
pital services and medicines as and when needed, not to exceed $100 
in value. Paragraphs 15 and 16 provide for notice, manner of service 
and a statement of the sufficiency thereof. Paragraph 17 provides for 
a physical examination by the employer. Paragraph 18 provides that 
in case of a dispute either party may submit the claim, both as to 
questions of law and fact, to the judge of the court of common pleas 
of such county as would have jurisdiction in a civil case, who is au- 
thorized to hear and determine such disputes in a summary manner, 
and that his decision as to all questions of fact shall be conclusive 
and binding. Paragraph 19 provides that in case of death, where no 
executor or administrator is qualified, payment may be made to such 
person as would be appointed administrator upon like terms as to bond 
as are required of administrators. Paragraph 20 provides for pro- 
cedure before the judge without a jury. Paragraph 21 provides that 
the amount may be commuted to one or more lump sum payments 
when in the interests of justice, and that award of compensation may 
be modified at any time by application of either party upon certain 
grounds. Paragraph 22 provides that compensation shall be a pre- 
ferential lien, and that claims shall not be assignable and shall be ex- 
empt from creditors, levy, execution and attachment. 

Section III of the act is entitled “General Provisions” and con- 
tains definitions and rules for the construction of the statute. Para- 
graph 23 provides that wilful negligence shall consist of (1) deliberate 
act or deliberate failure to act or (2) such conduct as evidences reck- 
less indifference to safety or (3) intoxication operating as the prox- 
imate cause of injury. Employer is declared to be synonymous with 
master and includes natural persons, partnerships and corporations. 
Employé is synonymous with servant and includes all who perform 
service for a financial consideration, exclusive of casual employments. 

Paragraph 24 provides that in case any paragraph or any pro- 
vision of the act shall be held to be unconstitutional, the same shall 
not be held to affect any other paragraph except that Sections I and 
II are declared to be inseparable, and if either section be declared void 
or inoperative in an essential part, so that the whole of such section 
must fall, the other section shall fall with it. Section I of the act shall 
not apply in cases where Section II becomes operative, but shall apply 
in all other cases, and shall be an extension of the common law. 

Paragraph 25 provides that every right of action for negligence 
or to recover damages for injuries resulting in death existing before 
the act shall have taken effect, is continued, and that failure to give 
notice provided in Section II, Paragraph 15 of the act shall not be a 
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bar to the maintenance of a suit upon any right existing before the 
act. Paragraph 26 repeals all acts and parts of acts inconsistent with 
the provisions of the act. Paragraph 27 provides that the act shall 
take effect on the fourth of July next succeeding its passage and 
approval. 

The supplement to the act provides that “every contract of hiring, 
verbal, written or implied from circumstances, now in operation or 
made or implied prior to the time limited for the act to which this is 
a supplement, to take effect, shall, after this * * * takes effect, 
be presumed to continued subject to the provisions of Section II of 
the act * * * unless either party shall, prior to the accident, in 
writing, notify the other, * * * that the provisions of Section II 
of the act * * * are not intended to apply.” 

There is no doubt as to the theory of the act. It is based upon 
the proposition that the inherent risks of an employment should, in 
justice, be placed upon the shoulders of the employer, who can protect 
himself by an addition to the price of his product, and so cause the 
burden ultimately to fall upon the consumer; that indemnity to an 
injured employé should be as much a charge upon the business as 
the cost of replacing or repairing disabled or defective machinery, 
appliances or tools; that under our present system the loss falls im- 
mediately upon the employé, who is almost invariably unable to bear 
it, and, therefore, ultimately upon the community which is taxed for 
the support of the indigent, and that our present system is uncertain, 
unscientific and wasteful and fosters a spirit of antagonism between 
emplover and employé which it is to the interest of the State to remove. 

Mr. Justice Holmes of the Supreme court of the United States 
lays down the rule relative to the police power in Noble State Bank 
v. Haskell, 219 U. S. 104 at page 111, where he says: “It may be 
said in a general way that the police power extends to all the great 
public needs. Camfield v. United States, 167 U. S. 518. It may be 
put forth in aid of what is sanctioned by usage or held by the prevail- 
ing morality or strong and preponderant opinion to be greatly and 
immediately necessary to the public welfare.” 

The act is sanctioned by usage and was passed in pursuance of 
what is held by the prevailing morality and strong and preponderating 
opinion to be greatly and immediately necessary to the public welfare. 

President Taft, in his address at Chicago, September 16, 1909, 
referred to “the continuance of unjust rules of law exempting employ- 
ers from liabilities for accidents to laborers.” He said: “This public 
policy which we now declare is based upon the failure of the common 
law rules as to liability for accident to meet modern industrial con- 
ditions, and is based, not alone upon the failure of these rules in the 
United States, but their failure in other countries as well.” 

Mr. Asquith, Prime Minister of England, said that it is revolting 
to sentiment and judgment that men who meet with accidents through 
the necessary exigencies of daily occupation should be a charge upon 
their own families. In the message of President Roosevelt to the 
Sixtieth Congress in December, 1907, he said: “The practice of put- 
ting the entire burden of loss of life or limb upon the victim or the 
victim’s family is a form of social injustice in which the United States 
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stands in unenviable prominence. In both our Federal and our State 
legislation we have, with few exceptions, scarcely gone further than a 
repeal of the fellow-servant principle of the old law of liability, and 
in some of our States even this slight modification of a completely 
outgrown principle has not yet been secured. The legislation of the 
rest of the industrial world stands out in striking contrast to our back- 
wardness in this respect. Since 1895 practically every country in 
Europes together with Great Britain, New Zealand, Australia, British 
Columbia and the Cape of Good Hope has enacted legislation embody- 
ing in one form or another the complete recognition of the principle 
which places upon the employer the entire trade risk in the various 
lines of industry.” 

The Legislature of 1910, by joint resolution (app. April 9, 1910, 
p. 608) authorized the Governor to appoint a commission to make 
inquiry into the subject matter of employers’ liability acts of Great 
Britain, Germany and other countries and directed it to report to the 
next legislature. On January 16, 1911, Governor Fort sent the report 
and the bill to the legislature, with a message (Senate Journal, 1911, 
46 et seq. and House Journal, p. 44, et seq.) in part as follows: 

“By Joint Resolution No, 2, entitled ‘Joint Resolution for the ap- 
pointment of a commission to inquire into and report legislation upon 
the subject of employers’ liability act,’ approved April 9, 1910, a com- 


mission was duly constituted * * * . The commission has been 

* %* * holding public and private sessions for consideration of the 

questions referred * * * from the time of their appointment 

* * * until the eleventh of January, instant, when they presented 

their report * * * together with a bill for such legislation. 
aK 


The legislation proposed is of the most advanced character, 
and the report presented shows the greatest care in its preparation, 
and that the most thoughtful consideration has been given to the 
entire subject. The character of this Commission, composed as it is 
of two business men, representative of the very largest business in- 
terests in this country, and two members of labor organizations rep- 
resentative of the best thought of labor interests in our day, together 
with * * * representatives, * of the Senate and the Assembly 
* makes the report * of very great value upon this vital ques- 
tion. * * * JT have given great care to the consideration of this 
proposed act since it was presented * * * and am prepared to 
give it, practically, unqualified approval. The act proposed seems to 
me to solve the various questions arising out of the common-law rules 
with relation to master and servant in a way that is exceptionally sat- 
isfactory. * * * If New Jersey shall adopt this statute she will 
have taken a position on this great question which will be a model 
for her sister States in the Republic. At the last conference of Gov- 
ernors held at Louisville * * the subject of employers’ liability 
acts was discussed and the suggestions in the report herewith trans- 
mitted were largely before that body, and seemed to meet the universal 
approval of the Executives at the conference. * * * A judicial 
experience of many years impressed me, at times, with not only the 
injustice but the absolute cruelty of the present rules of the common 
law with relation to master and servant under existing business con- 
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ditions, and if through the act presented by the Commission * * 
the manufacturer and the laborer can be brought together under con- 
tractual relations and statutory conditions which will work right and 
justice in the place of the present inequalities and unjust results, a 
great advance in the economic problem of solving the questions be- 


tween labor and capital will have been made.” 


Governor Wilson, in his inaugural address, (Senate Journal 1911, 
p. 60, House Journal 1911, p. 68) said in part as follows: 

“In the first place, it is plain that our laws with regard to the re- 
lations of employer and employé are in many respects wholly anti- 
quated and impossible. They were framed for another age, which 
nobody now living remembers, which is, indeed, so remote from our 
life that it would be difficult for many of us to understand it if it were 
described to us. The employer is now generally a corporation or huge 
company of some kind; the employé is one of hundreds or of thou- 
sands brought together, not by individual masters whom they know 
and with whom they have personal relations, but by agents of one sort 
or another. Workingmen are marshalled in great numbers for the 
performance of a multitude of particular tasks under a common dis- 
cipline. They generally use dangerous and powerful machinery, over 
whose repair and renewal they have no control. New rules must be 
devised with regard to their obligations and their rights, their obliga- 
tions to their employers and their responsibilities to one another. New 
rules must be devised for their protection, for their compensation when 
injured, for their support when disabled. We call these questions 
of employers’ liability, questions of workingmen’s compensation, but 
those terms do not suggest quite the whole matter. There is some- 
thing very new and very big and very complex about these new rela- 
tious of capital and labor. A new economic society has sprung up, 
and we must effect a new set of adjustments. We must not pit power 
against weakness. The employer is generally in our day, as I have 
said, not an individual, but a powerful group of individuals, and yet 
the workingman is still, under our existing law, an individual when 
dealing with his employer, in case of accident, for example, or of loss 
or of illness, as well as in every contractual relationship. We have 
a workingmen’s compensation act which will not put upon him the 
burden of fighting powerful composite employers to obtain his rights, 
but will give him his rights without suit, directly, and without contest, 
by automatic operation of law, as of a law of insurance. This is 
the first adjustment needed, because it effects the rights, the happiness, 
the lives and fortunes of the largest number, and because it is the ad- 
justment for which justice cries loudest and with the most direct ap- 
peal, to our hearts as well as to our consciences.” 

Appended hereto jis a short statement showing the universal recog- 
nition of the public need of legislation concerning compensation for 
injured workingmen, (Senate Bill No. 27, recommended by the Com- 
mission, was introduced January 16th and passed in the Senate on 
March 15, 1911, Senate Journal, p. 375, with but one dissenting voice 
and by the House on April 3, 1911; House Journal, p. 903, unan- 
imously. ) 
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Having briefly referred to the auspices under which this legisla- 
tion was enacted we shall now proceed to the consideration of the 
objections raised. 

First, those contained in the second, third and fifth grounds of 
the motion to dismiss, which are substantially that the Legislature 
cannot impose liability, without fault, except for the violation of a 
legal duty. and that the act is repugnant to the fourteenth amendment 
of the Constitution of the United States, depriving respondent of its 
property without due process of law. 

The present proceeding is not under Section I of the act, but is 
under Section II. These sections provide two entirely different rem- 
edies. The first is regulative of the common law, and the second is 
the creature of statute. Each section embodies a separate and distinct 
plan, but the legislature, in Paragraph 24, has declared that if either 
plan is held to be unconstitutional in any essential feature and shall 
therefore fail, that the other must fall with it. It is therefore neces- 
sary to examine the objections raised to Section I. 

Respondent urges that Section I, which abolishes the fellow-servant 
rule and the doctrine of assumption of risks, and partially repeals the 
doctrine of contributory negligence, is invalid, because, it deprives the 
employer of his defenses and places upon him absolute liability except 
in a case where the employé is wilfully negligent. It argues that these 
rules of law, and particularly the doctrine of assumption of risks, may 
not be abolished because the assumption of risk is inherent or in- 
cidental to the employment and cites the case of Ives v. South Buffalo 
Ry. Co., 201 N. Y. 271, in support of its contention. 

The act provides (Sec. 1, Par. 1): “That when personal injury 
is caused to an employé by accident arising out of and in the course 
of his empioyment, of which the actual or lawfully imputed negligence 
of the employer is the natural and proximate cause, he shall receive 
compensation therefor from his employer, provided that the employé 
was himself not wilfully negligent.” 

No appeal here can be made to the claim that at common law 
there was no liability without fault and that now no new liability can 
be placed upon any person without his fault because it deprives him 
of property without due process of law. The character of the duty 
owed by the master to the servant at common law is extended by the 
quoted portion of the act, but not so that the master is required in 
an action to respond in damages to liability without fault. Nothing 
can be recovered except damages for actual or lawfully imputed 
negligence. 

The fellow-servant rule, that a master is not liable for injuries 
to a servant, caused by the negligence of a fellow-servant engaged in 
the same employment, where the master has furnished proper means 
for carrying on the work and has used due care in the selection of 
servants, was first laid down in the leading English case of Priestly 
v. Fowler, 1 Jur. 987, 7 L. J. Exch. 42, M. & H. 305, 3 M. & W. 1; 
and in 1841 the same conclusion was reached in a decision rendered 
by the Supreme court of South Carolina in Murray v. South Carolina 
R. R. Co., 1 MeMull. 385, 36 Am. Dec, 258. In 1842 the rule of the 
two decisions just mentioned was adopted and amplified by the Su- 
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preme Court of Massachusetts in an opinion written by Chief Justice 
Shaw in Farwell v. Boston, 14 Metc. 49, 38 Am. Dec. 339. The doctrine 
of the assumption of risk, that the servant by accepting employment 
assumes all the ordinary and usual risks and perils incident thereto, 
whether it be dangerous or otherwise, and also all risks which he 
knows may, in the exercise of reasonable care, exist, was first men- 
tioned in the leading English case of Seymour v. Maddox, 16 Q. B. 
326, 15 Jur. 725, 20 L. J. Q. B. 327, 71 E. C. L. 326. In the case cited, 
Ives v. South Buffalo Ry. Co. (supra), Mr. Justice Werner, for the 
Court of Appeals, says on pages 288, 289: “We have said enough to 
show that the statutory modification of the ‘fellow-servant’ rule and 
the law of ‘contributory negligence’ are clearly within the legislative 
power. These doctrines, for they are nothing more, may be regu- 
lated or even abolished. This is true to a limited extent, to the as- 
sumption of risks by employés.” 

Hence, the case upon which respondent relies holds against it 
on all the points except, possibly, as to the total abolition of the doc- 
trine of assumption of risks 

The cases are frequent and uniform in holding that the defenses 
specified may be modified or abolished by the legislative power when 
they relate, as here, to an injury to an employé after the legislative 
provision becomes effective. Chicago, Burl. & Quincy R. R. Co. v. 
McGuire, 219 U. S. 549; Kibbe v. Stevenson Iron Minn. Co., 136 Fed. 
147; Watson v. St. Louis R. R. Co., 169 Fed .942, 946; Hancock v. 
N. & W. Ry. Co., 124 N. C. 222; Ind. Union Ry. Co. v. Houlihan, 157 
Ind. 494; Vindicator Consol. Gold Mining Co. v. Firstbrook, 36 
Colo. 4198. 

An act abolishing the defense of contributory negligence between 
master and servant does not infringe the due process of law clause of 
the Constitution. Quakenbush v. Railroad, 62 Wis. 411; Railroad v. 
McNamara, 122 S. W. 102 (Ark. 1909). 

The Employers’ Liability Cases, 207 U. S. 463, arose in regard to 
the liability imposed upon common carriers engaged in interstate com- 
merce for injuries sustained by their employés under the Federal Em- 
plovers’ Liability Act. This act, besides abolishing the fellow-servant 
rule, limited the defense of contributory negligence. The constitu- 
tionality of the act was not sustained because a majority of the court 
held that its language might apply to injuries sustained by employés 
of common carriers, even when such employés were not at the time 
of receiving such injuries engaged in interstate commerce. In his 
dissenting opinion Justice Moody held that the abolition or modifica- 
tion of the common law defenses was valid and it must be assumed 
that the court agreed with him in this, since in El Paso N. E. R. R. v. 
Gutierres, 215 U. S. 87, which held the act constitutional as to the 
District of Columbia and territories, no contention was made that the 
abolition of the common law defenses offended the fifth amendment 
of the Constitution of the United States as a taking of property with- 
out due process of law Justice Moody’s opinion (pages 536-539) states 
so forcibly the reasons why common law defenses may be abolished 
by legislative enactment, that it should be quoted at length: 

“The remedy afforded by it (the Act) is more generous to the 
employé than that given by the common law in several respects. The 
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common law recognized no recovery of damages for death resulting 
from negligence ; by the statute damages are recoverable for death as 
well as for injury. The common law allowed no recovery against the 
employer for the neglect of a fellow-servant engaged in a common 
employment; by the statute the employer is held responsible for the 
negligence of any of its officers, agents or employés, even though the 
guilty person is a fellow-servant of him who is injured or killed. The 
common law denied to one who by his negligence had contributed to 
his own injury the right to a remedy for the neglect of another which 
had been a concurring cause; by the statute the negligent sufferer may 
recover if his negligence be slight, and that of the employer gross in 
comparison, though the contributing negligence must be taken into 
account, in reduction of the damages. The common law, as adjudged 
by this court, permitted the employé to enter into a contract renounc- 
ing his right to damages in case he incurred injuries in the course of 
his employment; the statute forbids such a contract. Thus four doc- 
trines of the common law restrictive of the employers’ rights are sup- 
planted by others more favorable to him. 

‘There can be no doubt of the right of a legislative body, having 
jurisdiction over the subject, to modify the first three of these rules 
of the common law in the manner in which this act of Congress does 
it. They are simply rules of law, unprotected by the Constitution 
from change, and like all other such rules must yield to the superior 
authority of a statute They have so generally been modified by 
statute that it may w “ll be doubted if they exist in their integrity in 
any jurisdiction. The common law rules have taken form through 
the decisions of courts, whose judg es in announcing them were con- 
trolled by their views of what justice and sound public policy de- 
manded. This is nowhere more clearly stated than by Chief Justice 
Shaw in Farwell v. Boston & Worcester Railroad, 4 Met. 49, the lead- 
ing American case establishing the doctrine that one cannot recover 
against the master, for the negligence of a fellow-servant, where he 
said: ‘I[n considering the rights and obligations arising out of partic- 
ular relations, it is competent for courts of justice to regard consid- 
erations of policy and general convenience, and to draw from them 
such rules as will, in their practical application, best promote the safety 
and security of all parties concerned.’ But the economic opinions of 
judges and their views of the requirements of justice and public policy, 
even when crystallized into well-settled doctrines of law, have no con- 
stitutional sanctity. They are binding upon succeeding judges, but 
while they may influence they cannot control legislators. Legislators 
have their own eccnomic theories, their own views of justice and pub- 
lic policy, and their views when embodied i in a written law must pre- 
vail. Whenever the legislative power to change any of these rules 
of the common law has been drawn in question in this court it has 
been sustained. Various state statutes allowing a remedy against a 
railroad employer for the negligence of a fellow-servant have been 
held to be within the legislative power. Missouri Pacific Railway v. 
Mackey, 127 U. S. 205; Minneapolis &c. Railway Company v. Herrick, 
127 U. S. 210: Chicago, Kansas & Western Railroad Company v. Pon- 
tius, 157 U. S. 209; Tullis v. Lake Erie & Western Railroad, 175 U. S. 
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348. State statutes, allowing a recovery for death, were sustained in 
Steamboat Company v. Chase, 16 Wall, 522, and Sherlock v. Alling, 
93 U. S. 99, though the statute was attacked in the first case only on 
the ground that it intruded upon the admiralty jurisdiction exclusive- 
ly vested in the courts of the United States, and in the second case 
because it interfered with interstate commerce, whose regulation was 
vested exclusively in Congress. Statutes of this kind have been in 
force in the States and doubtless in the Territories for many years, 
many cases have been tried under them, and in no case has it ever 
been claimed that anything in the Constitution removes them from 
the legislative power. The same observation may be made, though 
not so emphatically of statutes modifying the common law rule deny- 
ing a recovery to one contributing to the injury by his own neglect. 
It is interesting to note that this court, acting upon the same reasons 
which doubtless influenced Congress in the enactment of this part of 
the statute, established a rule in principle the same, to govern the re- 
covery in admiralty of damages by a person injured on a ship (The 
Max Morris, 137 U.S. 1, 14), holding that it promoted ‘the more equal 
distribution of justice, the dictates of humanity, the safety of life and 
limb and the public good.’ It is enough to say here that the decisions 
of the court in the safety appliance cases, supporting a statute chang- 
ing the analogous common law doctrine of assumption of risk, are in 
principle conclusive that the whole subject of contributory negligence 
is under the control of the legislative power, in this respect unre- 
strained by any constitutional provision.” 

The remaining provisions of Section 1 prohibit the making of 
contracts inconsistent with its provisions. This is constitutional; see 
Chicago, Burlington & Quincy v. McGuire, 219 U. S. 549. There is 
no reasonable doubt of the constitutionality of Section I. Its pro- 
visions have been expressly upheld by controlling authority. 

Respondent t.rges that Section II is unconstitutional because the 
liability of the employer is not made to depend upon any ground here- 
tofore recognized as a basis of legal responsibility. It is said that it 
is not dependent upon a breach of contract or failure to perform a 
duty either at common law or by statute, and that it exists, although 
the employer is entirely free from negligence, although he has com- 
mitted no wrong, and notwithstanding that he has exercised the utmost 
degree of care that a human being can be called upon to exercise. This 
legislation, it is claimed, imposes liability upon the employer, although 
he be entirely faultless and devoid of all blame. In support of this 
point the respondent relies on the case of Ives v. South Buffalo Ry. 
Co., (supra) and against the proposition are the cases of the State of 
Washington, ex rel., David-Smith Co. v. Clausen, 117 Pacific Reporter 
1101; Borgnis v. The Folk Co., Supreme Court of Wisconsin, Novem- 
ber 14, 1911, and the opinion of the Justices of the Supreme court of 
Massachusetts, delivered to the Legislature, in pursuance of the pro- 
visions of the Constitution of that State, on July 24, 1911, and pub- 
lished as Massachusetts Senate Document, 1911, number 615. 

The case of Ives v. South Buffalo Ry. Co. is not an authority in 
point. The Court of Appeals there expressly declined to hold the act 
contrary to the fourteenth amendment of the Constitution of the 
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United States (p. 315-317), contenting itself by holding that the New 
York act was merely contrary to the provisions of the Constitution 
of the State of New York concerning due process of law. No pro- 
vision concerning due process is found in the Constitution of New 
Jersey and, therefore, respondent must rely upon the fourteenth 
amendment of the Constitution of the United States. Paragraph 1, 
Article | of the Constitution of New Jersey is somewhat similar to 
the provision in question, but is not so broad. In the New York case 
the court says, on page 317: “As to the cases of Noble State Bank v. 
Haskell, 219 U. S. 104, and Assaria State Bank v. Dolley, 219 U.S. 121, 
we have only to say that if they go so far as to hold that any law, 
whatever its effect. may be upheld because by the ‘prevailing morality’ 
or the ‘strong and preponderent opinion’ it is deemed ‘to be greatly 
and immediately necessary to the public welfare,’ we cannot recog- 
nize them as controlling of our construction of our own Constitution. 
* * * All that it is necessary to affirm in the case before us is that 
in our view of the constitution of our State the liability sought to be 
imposed upon the employers enumerated in the statute before us is a 
taking of property without due process of law, and the statute is 
therefore void.” 

The question is whether the provisions of Section II (Par. 7) di- 
recting that “when emplover and employé shall, by agreement, either 
express or implied, as hereinafter provided accept the provisions of 
Section IT of the act, compensation for personal injuries to or for the 
death of such employé by accident arising out of and in the course of 
his employment shall be made by the employer without regard to the 
negligence of the employer according to a schedule, except when the 
injury or death is intentionally self-inflicted, or when intoxication is 
the natural and proximate cause of injury” are void as prohibited by 
the fourteenth amendment of the United States Constitution as de- 
priving an emplover of his property without due process of law. 

Tt is urged that where the legislature transfers the property of the 
employer, without fault on his part, to the employé, for reasons wholly 
unrelated to anv duty which the employer owes to the employé in law, 
that it is a taking of property without due process of law. Mr. Jus- 
tice Story in the case of Wilkinson v. Leland, 2 Peters, 627, 658, says: 
“\We know of no case in which a legislative act to transfer the property 
of A to B without his consent has ever been held a constitutional ex- 
ercise of legislative power in any State in the Union.” 

In approaching the question of the invalidity of a statute because 
it is alleged to be contrary to the constitution it must be remembered 
that the rule is that the statute will not be declared invalid until a 
violation of the constitution is proved beyond all reasonable doubt. In 
the case of Ogden v. Sauders, 12 Wheaton 213, Justice Washington 
says: “It is but a decent respect due the * * legislative body by 
which anv law is passed to presume in favor of its validity until the 
violation of the constitution is proved beyond all reasonable doubt.” 
See also Knox v. Lee, 12 Wallace, 457; Sinking Fund Cases, 99 U. S. 
700; Powell v. Pennsylvania, 127 U. S. 678, State v. Moore, 42 N. J. L. 
208-234; Olden v. Hallet, 5 N. J. L. 466; Colwell v. May’s Landing 
Water P. Co., 19 N. J. E. 245, and Essay of Professor Thayer entitled 
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“The Origin and Scope of the American Doctrine of Constitutional 
Law.” In giving to a legislative enactment the benefit of every ra- 
tional doubt as to its constitutionality the court, in effect, says that 
it does not attempt to say what its own best judgment is as to the 
point at issue, but whether it is within the limits of reason for the 
legislature to give to the Constitution the construction jt has given. 
The case is thus quite similar to the function of a judge when called 
upon to set aside the verdict of a jury. It must also be remembered 
that the courts should be liberal in their views as to constitutional in- 
terpretation so as to insure the development of our constitutional law 
in a manner both progressive and orderly; that if the constitution is 
interpreted in a strictly scholastic manner all progress is at an end. 


[To Be ConTINvED]. 





MISCELLANY 





TWO LAWYERS EXONERATED. 





The State Supreme court at the 
last term dismissed rules for the 
disbarment of two members of the 
Bar and in the one case strongly 
criticised the method adopted to 
“get even” with a reputable law- 
yer who had not satisfied his 
client as few lawyers can always 
do. 

In the case of Mr. Charles E. 
Cook, of Asbury Park, Mr. Justice 
Bergen wrote an opinion, in the 
course of which he said: “A 
careful reading of the voluminous, 
and to a considerable extent ir- 
relevant testimony, leaves no 
doubt in our minds that Mr. Cook 
has sustained his claim by an 
overwhelmingly preponderance of 
proof, and has clearly demon- 
strated the unreliability, at least, 
of the prosecutor’s testimony. 
The story of the prosecutor is not 
only improbable in view of the 
facts, but is contradicted by his 
admissions to several witnesses 
whose truthfulness has not been 
questioned, that he paid the 
money as a retainer jn the ibel suit 
and not for the settlement of the 
suit pending against him in the 
Monmouth Pleas. 

“He undoubtedly retained Mr. 


Cook in the libel suit at a time 
when he was incensed by the pub- 
lications complained of, and it is 
quite evident from the testimony 
that his litigious ardor having 
cooled because of his apprehended 
difficulty in collecting a judgment, 
if recovered, he now wants Mr. 
Cook to refund the retainer with- 
out in any way offering to com- 
pensate him for his professional 
services. The prosecutor. has com- 
pletely failed in his attempt to 
establish the truth of his affidavit 
upon which the rule to show 
cause was based.” 

In the case of Mr. Alexander 
Simpson of Jersey City, the mem- 
orandum of the court, made by 
Mr. Justice Garrison, reads as 
follows: ‘‘While the abuse of the 
process of the court by one of its 
attorneys is a grave offense call- 
ing for rigorous action against 
the offender, the court, for this 
very reason, should be fully satis- 
fied that the offense has been act- 
ually committed. In the present 
case we are satisfied that the writ 
of error was improvidently issued 
by the attorney, but that it was 
issued by him from an unworthy 
motive or with an unprofessional 
purpose is not so clear as to over- 





come the presumptions that arise 
from his good reputation as an at- 
torney. This being the state of 
mind engendered by the testi- 
mony taken under this rule, the 
rule to show cause should be dis- 
charged. 


PREPARING FOR AN AMENDMENT. 


The New Jersey State Bar As- 
sociation has again taken the 
initiative, in an effort to provide 
some method by which the ad- 
ministration of justice in this state 
may be improved and expedited. 
It has appointed a committee to 
investigate and report upon this 
subject, which committee consists 
of former Justice Van Syckel, 
former Governor Fort, Supreme 
Court Justices Swayze and Berg- 
en, Vice- Chancellors Walker and 
Howell, Judges Skinner and Gas- 
kill, Senator Silzer, former Jus- 
tice Gilbert Collins, William N. 
Clevenger and Frank H. Sommer. 

Two things are certain: First, 
that this committee is eminently 
capable of devising a plan of ju- 
dicial procedure. Second, that the 
present dual plan in operation in 
this state ought to be improved, 
simplified and brought down to 
present needs and conditions. 

Nothing can be done in the way 
of voting on a_ constitutional 
amendment until 1914, and by 
that time the able committee may 
have devised a plan which the 
Legislatures of 1913 and 1914 will 
approve and which the people will 
consider on its own merits. 


DEATH OF EX-GOVERNOR FORT’S 
FATHER. 

On November 14, Andrew 
Heisler Fort, father of former 
Governor John Franklin Fort, 
died at the home of his daughter, 
Mrs. Walter H. Oliphant, of Mt. 
Holly. He was in his ninetieth 
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year, l‘or many years he was ac- 
tive in the affairs of Burlington 
County and the state. Ile was a 
member of the Legislature dur- 
ing the sessions of 1867-8, and was 
for fifteen vears a town commit- 
teeman of Pemberton Township, 
being generally elected without 
opposition. His father was An- 
drew Fort, who also resided at 
Pemberton. 

Mr. Fort was a farmer, and 
lived at the homestead that has 
been in the Fort family since 1696, 
when the first settler, Roger Fort, 
came to Pemberton, N. J., then 
called New Mills, and took up a 
tract of six hundred acres of land 
under a royal grant of the King 
of England. Two Governors of 
this state were born on the home- 
stead property; George Franklin 
Fort, Governor of New Jersey 
from 1851-54, and John Franklin 
Fort from 1908-11. Mr. Fort re- 
tired from farming about twenty 
years ago and had lived here for 
twelve years. Once a Henry Clay 
Whig, he had been a Republican 
since that party was organized. 
He married Hannah Brown, who 
died in 1870. He never remarried. 
His family consisted of John 
Franklin Fort, Margaret B. Man- 
waring, widow of Joshua Man- 
waring, of Detroit; Mary F. 
Oliphant, the wife of Walter H. 
Oliphant, with whom he resided 
at the time of his death, and Han- 
nah A. Hendrickson, widow of 
Jacob C. Hendrickson, of Mt. 
Holly. 

Mr. Fort had three brothers: 
George F. Fort, former Governor ; 
Rev. John Fort, a Methodist min- 
ister of the New Jersey Confer- 
ence, and Rev. Jacob P. Fort, a 
Methodist minister of the Newark 
Conference. He was in the Leg- 
islature with Postmaster James L. 
Hays, of Newark, and Henry J. 
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Irick, of Burlington County, now 
on the State Board of Equaliza- 
tion of Taxes. 


CHANGES IN U. 8S. COURTS. 


Preparations are being made in 
the Federal building at Trenton 
for the change January i, when 
the United States Circuit court, a 
tribunal nearly as old as the State, 
will pass out of existence, its jur- 
isdiction to be taken over by the 
District court. The consolidation 
of the courts will be under the 
provisions of the bill of Congress- 
nan Moon, of Pennsylvania, 
passed March 3, 1911. Congyress- 
man Moon claims the change 
throughout the country will eifect 
a saving of $250,000 in the sal- 
aries of unnecessary clerks and in 
other ways. 

The change will have little ef- 
fect upon the judges. ‘The three 
judges in this Circuit are William 
M. Lanning, George Gray and Jo- 
seph Buffington. They will re- 
tain their titles and will work in 
the Appellate court. The District 
court judges, Joseph Cross and 
John Rellstab, will continue to sit, 
except that after January 1 equity 
cases which heretofore have been 
heard only at two terms annually 
of the Circuit court will be heard 
at four terms of the consolidated 
courts. 

The change to be made is large- 
ly a technical one, abolishing a 
court whose powers have been 
limited in recent years by legis- 
lation and conferring upon the 
District court full powers. The 
change will not affect the govern- 
ment’s suit against the United 
States Steel Corporation in any 
way. This action was recently 
brought in the Circuit court, but 
the Moon law provides that pend- 
ing suits shall be continued in the 
District court. 





All the clerks of the Circuit 
courts will have their positions 
abolished, but in some cases some 
of them may find positions in the 
District court as the business 
there will be increased. Just how 
these changes will be worked out 
here has not yet been decided. 

Under the new code jurors for 
Federal courts will receive their 
summons by registered mail, in- 
stead of by personal visits from 
deputy United States marshals, 
and the government will have six 
peremptory challenges in select- 
ing Federal court jurors instead 
of three. 

Ancther reform provided by the 
Moon law is a prohibition against 
members of Convress practising 
before the Court of Claims at 
Washington. 

IS THIS A FAKE? 

In the newspapers of Nov. 16th 
appears a decision by Judge 
Iemery Speer, of the United States 
District court at Savannah, Ga., in 
the matter of the indictment of 
the owners of the “Brunswick, 
(Ga.), News,” which looks to us 
much like a humorous production 
of a correspondent. We give it 
because of its breeziness, and not 
because we can attribute any such 
opinion to that intelligent Judge: 

“Tt occurs to me that these are 
cases wherein the government is 
singularly infelicitous in its pros- 
ecution. One count is against an 
advertisement of a Confederate 
voter, who seeks to delight man- 
kind by enabling it to enjoy the 
dulcet harmonies which can be 
thrown off by his ancient piano, 
or more properly, harpsichord. 
This is an elevating purpose on 
his part. The effect of music on 
mankind is said to be one of the 
strongest arguments for immor- 
tality of the soul. Assuredly it 
has been very fascinating. 
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"Since music, Heavenly Maid, was young, 
Since first atuned her viol rung, 

And the soft hautboy’s melting trill 
Confessed the magic master’s skill, 


“[ don’t think, therefore, that 
there is any crime beyond an ef- 
fort on the part of this veteran to 
‘raffle off,’ as you say, his piano. 

“The action of the opera house 
was on the same line and when 
you speak of a ‘local chapter’ of 
the Daughters of the American 
Revolution, you speak of an im- 
possibility. The Daughters of the 
American Revolution cannot be 
local, they are universal, and this 
court, under no _ circumstances, 
would entertain an indictment 
which would in any way impinge 
upon any purpose or desire they 
may have, whether they are ‘the 
Daughters of the American Revo- 
lution,’ descended from Washing- 
ton’s ragged Continentals, or the 
daughters of our recent revolu- 
tion, sometimes called the ‘Civil 
war by thos who are unin- 
formed. For this reason, I regard 
these cases as of that trivial class 
which should be promptiy swept 
off the dockets. 

“We have many graver things 
to attend to. JBesides, they are 
against a newspaper and would 
displease many women, Henry 
Clay said there were three things 
that he would not have a con- 
troversy with. One was a preach- 
er, because of his pulpit; another 
a woman, because of her tongue, 
and last, a newspaper, for obvious 
reasons. You shall not make a 
judge of this court undergo dan- 
gers the great commoner would 
not assume. ‘Therefore, let this 
case be struck off the record.” 


BOOK NOTICES. 

DILL ON CORPORATIONS, 
NEW JERSEY. Fifth edition, 
revised by Frank White and 
Frank CC. McKinney, New 
York; Lawyers Co-operative 

Publishing Co., 1911. 


The late Hon. James B. Dill is- 
sued four editions of his work on 
New Jersey Corporations. The 
last was issued in 1902, although 
since that time the Secretary of 
State has issued some editions in 
pamphlet form, presumably with 
Mr. Dill’s consent. Judge Dill 
died in December, 1910, when he 
had a fifth edition well under way 
and now this has been completed 
by new editors, who have not only 
revised but enlarged this import- 
ant work. “Dill on Corporations” 
has long been acknowledged au- 
thority in New Jersey as to the 
text of the New Jersey Corpora- 
tion’s law, decisions on the same, 
and forms. In this edition the 
number of forms run to 437, cov- 
ering nearly 400 pages. The com- 
plete index at the end, consisting 
of nearly 60 pages, is a most val- 
uable feature of this new edition, 
and we commend the work to 
every New Jersey lawyer whose 
practise is at all in the line of New 
Jersey Corporations. 


REFLECTIONS OF A LAW- 
YER. By Morris Salem, of the 
New York Bar, New York City, 
1911. 


This is a paper bound work of 
144 pages, somewhat humorous, 
somewhat interesting and some- 
what out of balance. There are 
some excellent suggestions in it, 
but many things which we do not 
believe. It probably consists in 
large part of articles previously 
published in newspapers. We 
hardly know which to account of 
most weight, its general condem- 
nation of judges and complaints 
about Bar Associations, or the 
many little apothegms and mono- 
logues which are really pertinent 
to present day abuses. 
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